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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulation
137. 30- 1.

By order dated 19 May 1964, an Exam ner of the United States
Coast Guard at Washington, California suspended Appellant's
seaman' s docunent for six nonths outright plus six nonths on twelve
nmont hs' docunent for six nmonths outright plus six nonths on twel ve
nmont hs' probation upon finding him guilty of the charge of
m sconduct, predicted, upon two specifications. The first
specification found proved, alleges that while serving as a w per
on board the United States SS JAVA MAIL under authority of the
docunent above descri bed, on or about 6, 9, 20 and 23 March 1964
and 8, 9, 22 April 1964 he wongfully failed to perform his
regul arly assigned duties. The second specification found proved,
all eges that while so serving on or about 18 May 1964, he verbally
abused and threatened a conm ssioned officer of the U S. Coast
Guard who was in the performance of his duty as a U S. Shipping
Comm ssi oner.

At the hearing, Appellant elected to act as his own counsel.
He entered a plea of guilty to the charge and to each of the two
specifications. Despite the guilty pleas the Investigating Oficer
introduced in evidence an extract of the articles, pertinent
| ogbook entries the testinony of the vessel's master and purser.

I n def ense Appel |l ant nade a statenent not under oath.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and two
specifications had been proved by plea. The Exam ner then served
a witten order on Appellant suspending all docunents, issued to
the Appellant, for a period of six nonths outright plus six nonths
on twel ve nonths' probation.

The entire decision was served on 9 June 1964. Appeal was
tinely filed on 16 June 1964.



FI NDI NGS OF FACT

Bet ween the period of 12 February 1964 and 18 May 1964
Appel l ant was serving as a w per aboard the United States SS JAVA
MAIL and was acting thereon under authority of his Merchant
Mari ner's Docunment while the ship was on a foreign voyage.

On 6 March 1964 while at sea on route Hong Kong to San
Fernando, 9 March 1964 while the vessel was at Manila, P.I., 20
March 1964 while the vessel was at Cochin, 23 March 1964 en route
Cochin to Madras, on 8 and 9 April 1964 at Calcutta, 22 April 1964
at Singapore and on 23 April 1964 en route Singapore to Saigon
Appel lant failed to performhis regularly assigned duties between
the hours of 0800 to 1200 and 1300 to 1700.

On 18 May 1964 at about 1530 hours while the vessel was in the
Port of Los Angel es, Appellant directed verbal abuse and threats to
Chief Ship's Aerk GT. Blundell USCG who was then and there in the
performance of his duties as a U. S. Shipping Comm ssi oner engaged
in "paying off" the crew

The Shi ppi ng Comm ssioner refused to permt Appellant to sign
off the articles because Appellant was under the influence of
intoxicants. As aresult, the latter becane angry. He called the
Shi ppi ng Comm ssioner an S. O B. and other foul words and inquired
if he was a lieutenant or a captain. Shortly thereafter Appellant
said he had and he was going to get the gun and "get" the Shipping
Comm ssi oner.

This appeal has been taken from the order inposed by the
Exam ner. Acting in his ow behal f, Appellant urges that famly
troubl es during the preceding two years had affected his thinking
and by reason of being under the influence (of intoxicants) he
acted as he did. He also states that he never owned a gun.
Finally he requests | eniency.

OPI NI ON

The record does not reflect that inprovident pleas were nade
and all allegations of the Investigating Oficer appear well
supported in fact. Wiile the specifications could have been nore
artfully drawmn they set forth the facts which formthe basis of the
char ge. Appellant's contention that he was harried by a
matrinmonial problem is considered an inadequate excuse for his
havi ng i ndul ged excessively in intoxicants on ei ght separate days
in the course of the voyage. Hs failure to perform his duties
t hereby, placed an additional burden on his fellow crew nenbers to
continue the vessel safely on its voyage.
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Wth respect to the incident on 18 May 1964, there is evidence
concerni ng Appellant having been "drunk"” as testified to by the
master and as "severely under the influence of intoxicating
liquors" as testified to by the purser. This raises the question
as to Appellant's nental capacity to recognize the object of his
denunci ation as an individual engaged in official duties as the
Shi ppi ng Conmi ssi oner. Any doubt is dispelled, however, by
testinony which recited the seaman's query to the Shipping
Comm ssioner as to whether he was a |lieutenant or a captain since

it shows his conprehension of the officer's affiliation. It is
also clear fromthe record that Appellant was cognizant that the
crew was signing off the articles. | amtherefore satisfied that

he recogni zed the capacity in which the officer was acting aboard
t he vessel as that of Shipping Comm ssioner.

Appel lant's contention on appeal that he never owned a gun is
not persuasive since he offered no reason to believe that those
Wi thin his hearing were aware of this.

A threat is a declaration of one's purpose or intention to
work injury to the person of another with a view of restraining
such person's freedomof action (Black's Law Dictionary). A threat
is an avowed present determination to injure presently or in the
future, United States v. Metzdorf, 252 Fed. 933 (E.D. Mch. 1918),
and even the fact that it is made conditional upon the ability of
the defendant to carry it out does not render it any the less a
t hr eat . United States v. Jasick, 252 Fed. 931 (D. Montana 1918).

CONCLUSI ON

The record indicates no reason to disturb the order of the
Exam ner nor does the appeal provide adequate extenuating grounds
to do so. A convincing excuse would be required by ne in view of
the many failures of the seaman to preform his assigned duties and
t he serious abuse of the Shipping Conm ssioner who had made a wW se
j udgenent designed solely to protect this very Appellant. None has
been presented.

ORDER

The order of the Exam ner dated at Washington, California, on
19 May 1964, is AFFI RVED

P. E Trinble
Rear Admral, U S. Coast Guard
Acti ng Comrandant

Signed at Washington, D. C, this 27th day of QOctober 1964.
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